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ALIEN INFLUENCE AND CONTROL OVER THE LABOR CERTIFICATION 
PROCESS 
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 It is fundamental to common-law jurisprudence that interested parties cannot 
judge their own cases.287 So basic is the assumption that it passed into the PERM process 
restricting labor certification when the alien job applicant is an owner or otherwise in a 
position to control or influence the hiring decision.288  In some situations the result is a 
complete bar on labor certification; in others, the burden of proof is heightened; in all, 
direct involvement by the alien or counsel for the alien is forbidden.289  This article 
explores the general principles which govern influence and control by alien employees; 
discusses specific situations which employers and attorneys may encounter; and 
discusses options for alien entrepreneurs and managers when labor certification is not 
available. 
 
Role of the Department of Labor 
 
 The Department of Labor’s role in labor certification is, simply put, “[to] protect 
U.S. workers' jobs or wages.”290   Within that general mandate, the Department is alert to 
the need to prevent alien employees themselves from directly involvement in the labor 
certification process, noting in the PERM regulation: 
 
  “It is contrary to the best interests of U.S. workers to have the alien and/or agents 
or attorneys… participate in interviewing or considering U.S. workers for the job offered 
the alien. As beneficiary of a labor certification, the alien can not [sic] represent the best 
interests of U.S. workers… The alien’s agent or attorney cannot represent the alien 
effectively and at the same time truly be seeking U.S. workers [emphasis added.].” 291

 
 The PERM regulation includes two measures to prevent direct alien influence and 
control over the labor certification process.  The first is a prohibition on attorney 
involvement in the process (except in the very limited circumstance where an attorney 

                                                 
287 Tumey v. Ohio, 273 U.S. 510, 523 et seq.(1923), citing references as far removed as the reign of 
Richard the Lionhearted (King of England 1189-1199).  Subsequent jurisprudence extensively defines 
exactly what constitutes direct personal interest, but Congress codified the Court’s basic holding in Tumey 
that a defendant has a right to an impartial judge in 28 U.S.C.A. §455.  
288 20 CFR §656.17(l). 
289 20 CFR §656.10(b)(2)(i) and (ii). 
290 OFFICE OF THE INSPECTOR GENERAL, U.S. DEPT. OF LABOR, THE DEPARTMENT OF LABOR'S FOREIGN 
LABOR CERTIFICATION PROGRAMS:  THE SYSTEM IS BROKEN AND NEEDS TO BE FIXED 06-96-002-03-321 
(1996),  available at  http://www.oig.dol.gov/public/reports/oa/pre_1998/06-96-002-03-321s.htm; last 
accessed 05/05/2008.  Although specific points in this twelve-year-old IG report are dated, the report is 
still worth a look by immigration attorneys, if only to see how Labor Department officials perceive their 
own role in the process.  
291 20 CFR §656.10(b)(2)(i). 
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might be “the person who normally interviews… applicants”);292 the second is a 
heightened, two-stage scrutiny in situations where alien influence or control is likely to 
be an issue, such as when the alien holds an ownership interest in the employer, the alien 
is one of a small number of employees, or the employee is a family member.293

 
The Concept of Alien Influence and Control 
 
 The Board of Alien Labor Certification Appeals (BALCA or the Board) has 
defined “alien influence and control” in various ways over the years, but the probably the 
current definition appears in Matter of Modular Container Systems: 
 
 “Where the alien for whom labor certification is sough is in a position to control 
hiring decisions, or where the alien has such a dominant role in, or close personal 
relationship with, the sponsoring employer’s business that it would be unlikely that the 
alien would be replaced by a qualified applicant, the question arises… whether the 
employer has a bona fide job opportunity… clearly open to U.S. workers.”294

 
 Prior to Modular Container, certifying officers (COs) relied on a two-prong test 
to determine whether a given job opportunity was open to U.S. workers.  Under pre-
BALCA case law, COs would first examine whether the employer was merely a 
fraudulent scheme solely for obtaining labor certification (“sham”), and then whether the 
alien was so inseparable from the employer that it would simply cease operations without 
her (“inseparability”).295  Sham analysis looked to ownership, operations, and employees 
to determine whether the entire intent of the company was to file the labor certification 
application.  Inseparability analysis is a bit harder to grasp, but focuses on the centrality 
of the alien to the company’s entire existence.  In Hall v. McLaughlin, the D.C. Circuit 
explained the inseparability prong this way:  If Bill Cosby had not been a U.S. citizen, 
CBS could have filed a labor certification on his behalf, arguing that it could hire Sidney 
Poitier or any other actor to replace Bill Cosby in the Cosby Show. While Mr. Poitier 
would certainly be qualified (in the technical sense) for the position, the show would 
cease to be the Cosby Show if Bill Cosby were fired and replaced by Mr. Poitier or 
anyone else.  The person of Bill Cosby is central to the entire concept and existence of 
the Cosby Show. Therefore, labor certification for the hypothetical alien Bill Cosby 
would be denied.296  
 
 Soon after BALCA was formed, its ruling in Matter of Ocean Paradise of Hawaii 
added a third test, examining whether the alien possessed “significant ownership and 
control” of the hiring entity.297  The Board subsequently adopted a three prong test 
combining the Hall test with the Ocean Paradise ownership analysis.298    

                                                 
292 Id. and 20 CFR §656.10(b)(2)(ii). 
293 20 CFR §656.19(l). 
294 Matter of Modular Container Systems, Inc., 89-INA-228 (Bd. Alien Labor Certification App. 1991). 
295 Hall v. McLaughlin, 864 F.2d 868 (D.C. Cir. 1989). 
296 Id. 
297 Matter of Ocean Paradise of Hawaii, 89-INA-188 (Bd. Alien Labor Certification App. 1989). 
298 Matter of B.F. Hope Construction, Inc., 89-INA-182 (Bd. Alien Labor Certification App. 1990). 
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 After two years of confusion, BALCA codified alien control and influence 
analysis into a totality of the circumstances test without entirely abandoning either the 
Hall or Ocean Paradise approaches.299  Focusing the control and influence analysis on 
the alien’s status with the company, the Board in Modular Container used the sham 
analysis from Hall as a threshold test before considering a broad list of factors the Board 
deemed relevant, asking whether the alien: 
 
1) Is in the position to control or influence hiring decisions regarding the job for 

which labor certification is sought; 
2) Is related to corporate directors, officers, or employees; 
3) Was an incorporator or founder of the company; 
4) Has an ownership interest in the employer; 
5) Is involved in company management; 
6) Is on the employer’s Board of Directors; 
7) Is one of a small number of employees; 
8) Has qualifications that are identical to specialized or unusual job duties or 

requirements stated on the application (this obviously similar to the 
requirement that a job opportunity not be “tailored” to the alien); 

9) Has such pervasive presence or personal attributes that the employer would be 
unlikely to continue in operation without the alien. 

 
 The Board also considers the employer’s level of compliance and good faith in 
conducting the recruitment and responding to requests from the certifying officer.300   
 
 The Modular Container analysis is in effect a two-stage analysis of labor 
certifications in which alien influence or control may be a factor.  After establishing the 
technical sufficiency of the application and associated recruiting, the employer must then 
demonstrate that a bona fide job opening exists and that it is in fact open to any qualified 
and willing U.S. worker.  The employer does so by first showing that the company itself 
is not a sham, established solely to file a labor certification for the alien; and then by 
presenting convincing evidence on each of the nine factors that may be directly relevant 
to the specific situation.301

 
General Procedure Under PERM 
 
 When the PERM regulation was issued in 2004, the Labor Department adopted 
the totality of the circumstances test from Modular Container in developing the new 20 
CFR §656 and the ETA-9089 form.  The Department uses one key answer on the new 
ETA 9089 form to identify cases in which alien influence and control might be a factor.  
Question C9 states “Is the employer a closely held corporation, partnership, or sole 
proprietorship in which the alien has an ownership interest, or is there a familial 

                                                 
299 Modular Container, supra.  
300 Id. 
301 Id.  
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relationship between the owners, stockholders, partners, corporate officers, incorporators, 
and the alien?”  A “yes” answer to C9 triggers the additional documentation requirements 
listed at 8 CFR §656.19(l), which include: 
 
1) The documents which established the employing business entity (e.g., articles 

of incorporation, partnership or membership agreement, and business license); 
2) A list of the employer’s officers, shareholders/members/partners, the titles of 

each person, and their relationship to the alien; 
3) A financial history of the employing entity, including total investment in the 

entity and itemized investment by each officer, incorporator, partner, or 
member, along with that of the alien; 

4) The name of the employer’s official with primary responsibility for 
interviewing, and the names of any officials who have control or influence 
over the hiring decision; and 

5) If the alien is one of ten or fewer employees, documentation of any family 
relationship between any current employees and the alien. 

 
Quantum of Proof 
 
 As with any labor certification application, the burden of proof in a PERM 
application involving questions of alien influence and control is entirely on the 
employer.302  This burden is heightened when employee control or influence is suspected 
because of the heightened scrutiny inherent in the two-stage analysis.303  
 
 Under PERM, there is only one clear opportunity to present evidence (at audit) 
and none of the give-and-take that was common under previous regulatory schemes 
(whether traditional labor certification or under the former Reduction-in-Recruitment 
provision). It is too late to supplement the record when the request for reconsideration is 
made or when the denied labor certification file is forwarded to BALCA.304  
 
 Employers and their attorneys must ensure that the record is complete at the 
outset and that evidence is introduced in every relevant category listed in 656.19(l).305   
This starts with the basics required for any PERM audit: the recruitment report, 
documentation of advertising and interviews, and proof of the business necessity for any 
language requirement, special requirement, or deviation from the Job Zone/SVP.306  If the 
answer to question C9 was yes or if specifically requested, the audit response must also 
include the additional evidence from the list in 656.19(l). Since this is the employer’s 
only chance to develop a favorable record, the audit response should include complete 

                                                 
302 Matter of Guaquinto Family Restaurant, 96-INA-64 (Bd. Alien Labor Certification App. 1997). 
303 See, e.g., Matter of Koral International Trading, 2001-INA-5 (Bd. Alien Labor Certification App. 2001). 
304 See 20 CFR §656.26(a)(2) regarding limitations on submissions for CO reconsideration, and 20 CFR 
§656.27(c) regarding the scope of BALCA review. 
305 Koral, supra. 
306 It is important to make sure that documentation of the more routine aspects of the PERM process is 
unassailable in alien influence cases, as the employer’s cooperation with the process is a threshold analysis 
under Modular Container. 
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documentation of the employer’s ownership and management structure, including 
reorganizations and significant changes in ownership in the recent past; full details on 
any interviews that were resulted from the recruitment, including a list of those present 
and their direct role in hiring; documentation of the offshore parent’s involvement in the 
hiring decision or in the initial employment of the alien. Additionally, attorneys should 
consider some of the specific situations discussed below and submit whatever additional 
evidence may be called for by the specific company/alien situation. 
 
Fleshing out Alien Influence and Control – What BALCA Considers 
 
 The following are some specific situations in which COs or BALCA have raised 
influence or control by the alien employee.  There is not yet any significant case law 
developing §656.19(l) in the PERM regulation.  In considering the special situations 
below, we have relied on BALCA cases in the 17 years since Modular Container was 
decided.   While the original regulations under which these cases were decided, 20 CFR  
§656..20 and  §656.50, are no more, we believe it is sound to project that BALCA (and, 
we hope, the COs in the field) will use the extensive line of decisions following Modular 
Container in deciding new cases under 656.19(l), as they did in writing the regulation.  
 
SITUATION 1: Owners and Entrepreneurs 
 
 When the employee owns all or a significant share of the employer, it is very 
difficult to establish that her position represents a bona-fide job opportunity for U.S. 
workers.307  The task in such cases in not merely to establish both the acceptability of the 
recruitment process in general and that there is a bona fide job opportunity for U.S. 
workers, but also to face heightened scrutiny about whether the employer exists only to 
provide a vehicle for the employee’s labor certification (i.e., “sham” analysis under 
Hall).308   Failure to present evidence at audit refuting “sham” analysis will result in 
denial, as will a CO finding that the alien is essentially self-employed, e.g., as a sole 
practitioner in a law practice.309  Even in larger companies where the employer has 
demonstrated that the employer “has established genuine independence and vitality not 
dependent on the alien’s financial contribution”310 or “viability and sustainability” absent 
the employee, BALCA has ruled that this finding alone is insufficient to approve the 
labor certification if the employee owns a significant interest in the employer.  The Board 
has also found that at least in some circumstances, “intertwined ownership” and 
interlocking boards of directors constitute an indirect ownership interest barring 

                                                 
307 See, e.g., Modular Container, supra; Matter of Shehrazade, Inc., 88-INA-170 (Bd. Alien Labor 
Certification App. 1988); and Matter of Odessa Executive Inn, 88-INA-410 (Bd. Alien Labor Certification 
App. 1989).   
308 Matter of Malone & Associates, 90-INA-360 (Bd. Alien Labor Certification App. 1990). 
309 Id. 
310 Matter of Crown USA, 90-INA-113 (Bd. Alien Labor Certification App. 1991), holding that even where 
the employer has demonstrated its independence, the employee’s interest can be so great that it is 
“tantamount to self-employment.”  See also Matter of Digital Freedom Institute, 2008-INA-00006 (Bd. 
Alien Labor Certification App. 2008), holding that viability and sustainability are not relevant in 
determining whether an application represents a bona-fide job opportunity.   
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certification, even when the employee herself does not and has never owned a direct 
interest in the employer.311

 
 In one limited circumstance, however, it is possible to overcome the de facto 
presumption that an employee-owner controls the hiring process.  The Board held in 
Matter of Human Performance Measurement that where an employer has a diffuse 
ownership pattern, an employee with a relatively small minority interest has sufficiently 
little control over the process to permit labor certification to go forward.312  Even a 
showing that the employer has a tiny interest among a diffuse ownership group, however, 
is only one element in the entire “totality of circumstances” under Modular Container.  In 
one successful case in which the employee held a 4% interest and there were over 30 
stockholders,  BALCA cited diffuse ownership as only one of several contributing 
factors, including no evidence of “inappropriately high salary or hidden bonuses or 
perks” or family relationship, and clear evidence of the employer’s need for an employee 
with the alien’s qualifications.313   
 
SITUATION 2: Selling/Restructuring the Business to Facilitate Labor Certification 
 
 Given the nearly insuperable obstacle an ownership interest presents to labor 
certification, divestiture of the employee’s ownership interest seems an obvious strategy 
for PERM approval.  Question C9 is phrased in the present tense, and after a properly-
structured divestment transaction it may be possible to answer “no” truthfully.  If the 
corporate shell survives, however, and the alien was (or is related to) an incorporator, the 
question must be answered yes and full details on the ownership transaction and its bona 
fides should be provided at audit.  It is also important to consider that the ETA-9089 
questions regarding the alien’s qualifications and experience may still give the CO an 
indication of the alien’s prior status and responsibilities and open the line of inquiry if an 
audit is directed. 
 
 Obviously, of course, there are ethical considerations for the attorney in such 
cases. Such a transaction should not be a sham in which nominal ownership is given up, 
but not control.   We would also strongly recommend caution with any contingency 
arrangements in the transaction (e.g., buyback agreements, conditional transfers, etc.)314  
Attorneys should give thought to whether a “transfer of assets” transaction would be 
preferable, creating a new employer not burdened by whether the alien was an 
incorporator or founding member of the original company.315  In any case, the transfer 

                                                 
311 Matter of Mikob Properties, Inc., 95-INA-467 (Bd. Alien Labor Certification App. 1997) 
312 Matter of Human Performance Measurement, 89-INA-269 (Bd. Alien Labor Certification App. 1991) 
313 Id.  
314 Obviously, both parties should seek competent business and tax advice on the implications of the 
transfer agreement, and the immigration attorney will need to work closely with the employer’s counsel. 
315 Structure and timing are important, as is the alien’s position in the new company.  The authors believe 
that the appearance of continued influence by the alien, perhaps as a non-owner board member or 
executive, can continue to present difficulties, and the position title/description could trigger an audit if the 
CO believes the alien has control over the job opportunity.   
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should be demonstrably conducted at arms length and the employer should be able to 
present clear evidence of real consideration being paid.   
 
 In developing strategy, the attorney must also be mindful that BALCA views last-
minute ownership transactions with strong disapproval316; this is especially true when the 
ownership change is made after the application is filed317 or when the ownership is 
questioned at an audit.318  And even changes made at an unspecified time well before the 
filing of the labor certification application have been cited as a negative factor in the 
CO’s decision.319    
 
SITUATION 3: Relatives and Family Businesses 
 
 Relatives being hired by family companies are not absolutely barred from labor 
certification, but the level of scrutiny is high and disclosure at the outset crucial under 
PERM.320  The regulation suggests that there are two ways family involvement impact a 
PERM application: 
 
1) If there is a familial relationship between the employee and any stockholders, 
corporate officers, incorporators, or partners, the CO will examine the ownership pattern 
and relationships to see if there is evidence that the job opportunity is tantamount to self 
employment.  To meet that standard, the employer “must establish that [the company] is 
genuinely independent and vital apart from any financial or other contribution by the 
alien.”321  Mere family ownership interest is not sufficient to support a negative finding 
by the CO if the employer’s financial independence is established; it is merely one factor 
to be considered in the “totality” test prescribed by BALCA in Modular Container.322 
 
2) Where a company has ten or fewer employees, evidence must be presented on 
the employee’s relationship to any of the employees.  This requirement is a PERM 
innovation.   An assumption in such cases may be that the business is so small that any 
present employee, regardless of role, could influence the hiring process.  In most such 
cases, concerns will arise where the relatives are in managerial or ownership positions, 
where the “genuine independence” standard mentioned supra would be applicable. 
 

                                                 
316 Matter of B.F. Hope Construction, 89-INA-162 (Bd. Alien Labor Certification App. 1990) 
317 Matter of Super Flooring, Inc., 92-INA-340 (Bd. Alien Labor Certification App. 1993) 
318 Or, in traditional labor certification, with a Notice of Findings (NOF).  See Matter of Kaja International, 
Inc., 90-INA-232 (Bd. Alien Labor Certification App. 1992) 
319 Matter of Zenith Travel Agency, 94-INA-388 (Bd. Alien Labor Certification App. 1995) 
320 20 CFR §656.19(l)(2) and (5) 
321 Matter of Patisserie Suisse, Inc., 90-INA-131 (Bd. Alien Labor Certification. App. 1991) 
322 Id.; but see Matter of Asseman (Sky) Travel Agency, 90-INA-496 (Bd. Alien Labor Certification App. 
1992), holding that the employer had failed to establish a bona-fide job opportunity, because the mere 
operational links between two related family companies, one of which was the employer and the other 
controlled by the employee, made it unlikely that the employer would replace the employee.  The latter case 
antedates PERM by several years, but since the family relationship existed between the employee and the 
directors/incorporators of the U.S. employer, the answer to question C9 would have been yes, and the 
relationship between the companies would have been revealed on audit.  
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SITUATION 4: Key Employees 
 
 Employee control over the recruitment process arises as an issue even where the 
alien employee has no ownership interest.  The disjunctive language in 20 CFR 
§656.19(l) suggests that if the employee is one of “a small number of employees” the 
employer must be prepared to respond to an audit question about employee control of the 
recruitment process, even if neither relationship nor ownership is involved.323  Non-
owner managers in larger companies seem to have been freed from routinely presenting 
evidence for a Modular Container analysis, absent any family ties to owners, organizers, 
or present management.  But the question can be raised on audit even if the employer is 
very large, based on the position description, employment history, or other factors. 
 
 Where the alien employee is the chief executive officer or the most senior 
manager in the U.S. branch of the employer, for example, it may be difficult to 
demonstrate that she is not in fact in a position to exert influence or control over the 
process.324  BALCA has also held that status as a director or officer of the parent 
company abroad, combined with managerial job duties and executive compensation, can 
support a finding that the alien “plays such a key role in the business that the Employer 
would be unlikely to replace [him] with a qualified U.S. applicant.”325

 
 Another framework of analysis used by the Department of Labor in evaluating 
key managerial employees is “separability”, in which the CO considers whether the alien 
is so closely associated with the U.S. business that the two cannot be separated and the 
business remain a viable entity.  When the alien is “inseparable” from the U.S. company, 
BALCA has held that a genuine test of the labor market is not possible and no bona fide 
job opportunity can possibly exist. The Hall court’s “Cosby Show” example illustrates 
the problem of inseparability well.  More recently, in Matter of Beximco, the Board 
upheld the CO’s denial of labor certification for the employer’s sole U.S. representative 
because the employee was essential identical with the U.S. employer, and no action 
(including hiring his replacement) could be taken without his direct involvement and 
approval.326    
 
Attorney Representation 
 

                                                 
323 “…if there is a familial relationship between the stockholders… and the alien, or if the alien is one of a 
small number of employers, the employer in the event of an audit must be able to demonstrate the existence 
of a bona fide job opportunity…”  (emphasis added)  This seems to codify BALCA’s holding in Matter of 
Data Ray Corporation that when the employee has never been an owner, did not herself  come up through 
the corporation, and is one of a number of employees, and is subject to control of the CEO, there is no 
reason to assume that the job opportunity is not bona fide.  91-INA-330 (Bd. Alien Labor Certification 
App. 1992). 
324 See, e.g., Matter of Nakano Warehouse and Transportation Corp, 92-INA-337 (Bd. Alien Labor 
Certification App. 1993).  In this case the Board found that the unwillingness of the U.S. company even to 
respond to the Notice of Findings until the alien returned from Japan was proof that the company would be 
unwilling to replace him.   
325 Matter of Footlex, Inc., 2000-INA-057 (Bd. Alien Labor Certification App. 2001). 
326 Matter of Beximco, 90-INA-302 (Bd. Alien Labor Certification App. 1992) 
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 As mentioned at the beginning of the article, attorneys for both the employer and 
the alien are excluded from the recruitment process by the PERM regulation.327  The 
conflict of interest is obvious in the event of use of the alien’s attorney and was 
proscribed by the previous labor certification regulations.328  The exclusion of the 
employer’s attorney from the process seems to result from the holding in Matter of Koral 
that attorneys may represent either party and that, unless the same attorney is normally 
the employer’s interviewer, the attorney’s role is confusing to U.S. workers being 
interviewed.329  
 
 In any case, the PERM regulation removes any doubt – there should be no direct 
involvement of attorneys in the interview process except in the very limited circumstance 
in which a corporate attorney is always present during interviews.  And this rule applies 
whether there is a question of alien employee control and influence or not. 
 
After the Labor Certification… 
 
 As we know well, getting through the labor certification process is only the 
completion of the first step.  While detailed treatment of under what conditions USCIS 
and consular officers can invalidate approved labor certifications is beyond the scope of 
this article, it is important to remember that cases in which influence or control by alien 
employees is an issue are also likely to be subject to considerable scrutiny while the I-140 
(or even the adjustment or immigrant visa) is being processed.  Misstatements regarding 
ownership, relationship, and actual role that escape the PERM matrix are likely to be 
exposed when the case goes to USCIS, and consequences for easy misrepresentations on 
the ETA 9089 can include invalidation of the labor certification, a finding of ineligibility 
under INA §212(a)(6)(c) for the alien, civil penalties or criminal prosecution for the 
employer, and sanctions for the attorney.  In developing strategies for the PERM 
application we strongly recommend that the attorney be familiar with the BIA’s holding 
and dicta in Matter of Silver Dragon Chinese Restaurant, which after 22 years still guides 
the Service approach in cases of this kind.330

 
When Life Gives You Lemons . . . . : Permanent Residence Alternatives For Aliens 
Ineligible For Labor Certification 
 
 If an alien desiring permanent residence may encounter difficulties with labor 
certification because of ownership or influence in a potential sponsor, this is an 
opportunity for an immigration lawyer to shine by finding another path to permanent 
                                                 
327 20 CFR §656.10(b)(2)(i) and (ii). 
328 See former 20 CFR §656.20(b)(3). 
329 Matter of Koral, supra.  In that case, the attorney actually conducted interviews in a city remote from the 
employer’s worksite, creating a further obstacle to U.S. applicants. 
330 Matter of Silver Dragon Chinese Restaurant, 19 I.&N. Dec. 401 (BIA 1986), holding that shareholder 
concealment in the labor certification proceedings was misrepresentation of a material fact and grounds 
for invalidation of the labor certification.  Note that the Labor Department actually filed an advisory 
opinion with BIA in this case, agreeing in both the substantive result and the procedural holding that the 
Service had both a right and duty to investigate misstatements in the context of alien influence or control of 
the labor certification process.  
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residence.  Set out below are the most common alternate paths to permanent residence for 
such an alien.  This article does not attempt to cover any of these alternate paths in detail, 
however. 
 
When To Consider Permanent Residence For A Client? 
 
 An immigration attorney best serves a client when the attorney endeavors to 
preserve options for the client in the future.  Similarly, an attorney should make a client 
aware of potential difficulties in obtaining permanent residence in the future as early as 
possible in the attorney-client relationship.  Such difficulties are easily foreseeable in 
certain cases.  Take, for example, an alien from a treaty country establishing a business 
that will serve as the foundation of an application for an E-1 or E-2 visa.  Although the 
alien may be focused on getting the business up and running for purposes of the E visa 
application, the attorney should, at this stage of the representation, apprise the individual 
of the difficulties inherent in getting a green card as a major owner in the company.  
Certainly, if the alien has children who will no longer benefit from the alien’s E status as 
dependents once they marry or reach age 21, apprising the alien of this issue on the front 
end of the attorney-client relationship, preferably in writing, will serve the attorney and 
the alien better than attempting to answer a “why didn’t you tell me” question years down 
the road. 
 
 Discussing permanent residence issues early in the representation may offer a 
client several advantages.  First, the client may be able to avoid serving as the 
incorporator of the business in question (one of the roles that the Question C9 inquires 
about).  Second, the client may prefer to consider other ownership alternatives.  If 
advised early enough in the business establishment process, an alien may choose to 
restructure the ownership of the business entity to enable eligibility for E visa status but 
to avoid an affirmative answer to Question C9.  Placing ownership in the hands of a 
family member will not suffice for this purpose, but perhaps the alien could place the 
ownership instead in the hands of a trusted friend or advisor.  Of course, before advising 
a client to take such steps, any immigration attorney must ensure that the client is made 
fully aware of all potential ramifications of such a decision. 
 
 An attorney not present when the business in question was established must 
accept the facts as they stand at the time of the establishment of the attorney-client 
relationship.  If the facts are such that a PERM application would be denied because of 
ownership or influence of the alien, the attorney’s task then becomes finding alternate 
paths to permanent residence for the client. 
 
EB-2 Classification Combined With a National Interest Waiver 
 
 An alien’s ineligibility for labor certification, because of ownership or influence, 
may be to the alien’s advantage in the context of securing a national interest waiver.  A 
national interest waiver of the labor certification requirement and classification in the EB-
2 quota category even provide a faster, less risky path to permanent residence.   
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 The governing law for national interest waivers is Matter of New York State 
Department of Transportation, 22 I&N Dec. 215 (Acting Assoc. Comm. 1998) 
(“NYSDOT”), a precedent decision.  NYSDOT established a three-part test for national 
interest waiver eligibility: 
 
1) The alien seeks employment in an area of substantial intrinsic merit; 
2) The benefit of the alien’s employment will be national in scope; and 
3) This country’s national interest would be adversely affected if a labor 

certification were required. 
 
 If an alien can satisfy the first and second prongs of the NYSDOT test, the client’s 
ineligibility for labor certification provides an excellent way to satisfy the third.  What 
better way to explain why an alien cannot use labor certification than to show that the 
alien would be ineligible, as a matter of law? 
 
 In presenting an application for a national interest waiver based, in part, upon an 
alien’s ineligibility for labor certification, an attorney must not assume that the CIS is 
aware of BALCA’s line of cases denying labor certification for reasons of the 
beneficiary’s ownership or influence over the sponsoring employer.  The attorney should 
summarize the law in this area and perhaps even include one or two relevant BALCA 
decisions.  The attorney should also include a copy of Form 9089 with Question C9 
highlighted, if the answer to this question would be in the affirmative, as further evidence 
of the Department of Labor’s focus on the subject of alien ownership or influence.   
 
 The attorney should develop as many relevant facts about the alien’s ownership or 
influence as reasonably possible – served as incorporator of the business; sole or 
significant owner of the business (if the alien is one of several owners of the business, 
any family relationships between the alien and the other owners should also be 
highlighted); period of involvement in the business (was the alien involved in the 
business from its establishment?); technology involved in the business (did the alien 
develop or refine the technology that serves as the primary product of, or that plays a 
central role in, the business?); and the like.  The attorney should obtain a thorough history 
of the business and the alien’s involvement in it and review copies of the incorporation 
documents, ownership records, and other relevant business documents to extract evidence 
of the alien’s ownership or influence.   
 
 Securing eligibility for a national interest waiver wins only half of the battle in 
this particular strategy to obtain permanent residence.  A national interest waiver is of no 
benefit unless the alien can qualify for EB-2 classification as either a member of the 
professions holding an advanced degree or a person of exceptional ability.  Despite the 
language of the statute and regulations [8 CFR §204.5(k)(4)(ii)], which limits the national 
interest waiver to aliens of exceptional ability in the sciences, arts or business, it is well 
established that aliens who are members of the professions holding advanced degrees are 
also eligible for national interest waivers. 
 
EB-5 Immigrant Investor Category 
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 A business owner ineligible for labor certification because of ownership or 
control in the business may be able to qualify for permanent residence through the EB-5 
immigrant investor category.  This category, makes up to 10,000 green cards available 
annually to qualifying investors.  To be eligible for this category, an investor is required 
to be actively involved in the management of a business in which the investor has 
invested, or is in the process of investing, at least $1 million.  The required investment 
amount is reduced to $500,000 for areas that qualify as “rural” or that have “high 
unemployment,” as those terms are defined in the relevant regulations.   
 
 Although the required investment amount is a considerable sum, the alien can 
invest over a period of years to attain it.  Thus, an investor who qualifies for an E-2 visa 
based upon an investment of $175,000 in a new business can, over a period of years, 
make additional investments in the business, as the business demands, and apply for 
classification under the EB-5 category once the required investment amount is reached.   
 
 The best time to discuss potential EB-5 eligibility with an alien is before he or she 
makes any investment at all.  At that point, an investor has more flexibility with regard to 
how the business can be structured (creation of a “new commercial enterprise,” 
purchasing an existing business and restructuring or reorganizing it, or expanding an 
existing business so as to effect a “substantial change” in the net worth or number of 
employees).  An alien considering a new investment in this country may also elect to 
“tailor” the investment to satisfy all EB-5 requirements, assuming that such tailoring 
would not adversely affect the operations or viability of the business.  (Tailoring could 
include ensuring that all capital invested in the new business can be shown to be 
“lawfully obtained.”)   
 
 An alternate way to qualify for EB-5 classification may be one of the EB-5 
programs based upon a “regional center” approved by the CIS.  A number of these 
programs are available, and most have a $500,000 investment minimum for EB-5 
eligibility because they have been established in either rural or high unemployment areas.  
These programs may offer a prospective investor a track record of success, the 
opportunity to avoid having to prove that an investment has created at least ten jobs for 
U.S. workers, and other advantages.  These programs do not, however, remove other 
disadvantages of EB-5 classification, such as scrutiny of an investor’s source of funds 
and two years of conditional residence following approval of an EB-5 petition. 
 
EB-1(1) Alien of Extraordinary Ability 
 
 Although its standards are very high, EB-1(1) classification may be a path to 
permanent residence for an alien ineligible for labor certification.  Because this 
classification requires no employer sponsorship, an alien seeking its benefits does not 
have to be tied to any employer or business.   
 
EB-1(3) Multinational Executive or Manager Classification 
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 EB-1(3) is another potential route to permanent residence for an alien ineligible 
for labor certification because of ownership or control in the sponsoring employer.  The 
Legacy INS periodically resisted granting L-1 and permanent residence eligibility to the 
beneficiary of an I-129 or an I-140 petition who also held a controlling interest in the 
petitioner.  The Legacy INS denied some such petitions on the ground that they involved 
impermissible “self-employment.”  The “self-employment” argument did not carry the 
day in any reported decisions, however.  Just the same, aliens with significant ownership 
or control in a U.S. employer must exercise caution in seeking permanent residence 
through EB-1(3) classification.  The CIS routinely challenges closely held entities 
sponsoring significant owners on grounds such as the petitioner’s inability to justify 
managerial or executive classification because of its small operations and the alien’s 
inability to establish that he or she will primarily serve as a manager or executive in the 
employer (as opposed to performing non-managerial, non-executive duties for the 
majority of work time). 
 
 In smaller businesses, where one individual is more likely to exercise significant 
control or own a significant percentage, an attorney is well advised to discuss a client’s 
future path to permanent residence through EB-1(3) classification early in the attorney-
client relationship.  In the case of an alien establishing a new business in this country or 
purchasing an existing business, an attorney should help the alien keep the EB-1(3) 
option open by strongly recommending (preferably in writing) that the alien maintain at 
least one foreign affiliate’s active operations, as an employer, for the foreseeable future.  
Without such advice, an alien establishing a new business in the United States may be 
tempted to close the operations of the foreign affiliate(s), which could lead to loss of 
eligibility not only for EB-1(3) classification but also for L-1 classification, if the alien 
holds such nonimmigrant classification. 
 
 Although the requirements for EB-1(3) classification are similar to those for L-1 
classification, an alien need not hold L-1 classification to seek the benefits of the EB-1(3) 
category.  For any number of reasons, an alien may elect to hold a visa other than an L-1 
(such as an E-1 or E-2).  In some instances, an attorney may advise a client to change 
status to L-1A for strategic reasons, prior to seeking EB-1(3) classification.   
 
Diversity Immigrant Visa Lottery 
 
 Aliens eligible for the annual diversity visa lottery should consider it as another 
option for permanent residence, whether or not they are eligible for labor certification.  
The odds of “winning” in the diversity visa lottery are far greater than those of state-run 
lotteries, and all “winners” receive the same prize – lawful permanent residence. 
 
Family Sponsorship 
 
 An immigration attorney best serves a client when the attorney considers all 
potential options for the client.  Although an attorney may know a client as a 
businessperson holding a nonimmigrant work visa, the attorney should always consider 
whether the client or his or her spouse may be eligible for permanent residence through 
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family sponsorship.  To that end, the attorney must determine if any qualifying relatives 
of the businessperson or the spouse could file an I-130 petition for either.  In this context, 
the attorney must also evaluate the potential time delays of such a petition and discuss 
them with the client.  For example, qualifying an alien for the family-based fourth 
category would, almost certainly, not allow an L-1A nonimmigrant to complete the 
permanent residence process before the expiration of the seven years of L-1A eligibility. 
 
 When evaluating potential immigration benefits that could be obtained through 
family sponsorship, an attorney should also inquire about any ancestors of the alien or 
spouse (at least as far back as grandparents).  A number of aliens have a parent or 
grandparent who was born in the United States, especially in the case of Mexican or 
Canadian citizens. Resolving an immigration dilemma by determining that an “alien” is 
actually a U.S. citizen, or that an alien’s parent is a U.S. citizen who can provide 
sponsorship for permanent residence can be a most welcome surprise for any client. 
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